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ﬂ TEL 414-273-3500
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ATTORNEYS AT LAW www.gklaw.com

MEMORANDUM

TO: RPPT Board -- Trust & Estate Practitioners
CC: Cale Battles

FROM: Mark A. Shiller

DATE: February 5, 2010

RE: Estate Tax Repeal Response

It was determined on our last teleconference regarding trusts & estates related legislative
matters that a response to the potential implications of the repeal of the estate tax was prudent
and not only in the interest of the Bar, but of the public generally. There is significant potential
for uncertainty and ambiguity arising in the administration of Wills and Trusts which did not
contemplate the potential absence of the estate tax. This is especially troublesome given that an
estate tax in some form or another has been relevant to decedents’ estates and trusts since 1916 —
a total of 93 years!

At least 10 other states and the District of Columbia are considering or sponsoring
legislation to provide greater certainty in the administration of Wills and Trusts whose
dispositive provisions are premised in some manner on the presence of an estate tax. First to act
was the State of Virginia. Their proposal was to essentially administer Wills and Trusts as if the
2009 estate tax law continued to apply to transfers in 2010. While this approach is elegant in its
simplicity, it will produce results contrary to a testator or settlor’s intent in many circumstances.
Therefore, | suggest that a different approach is in order premised on the following assumptions:

(. Most estate tax planning formulae are not chosen because they balance interests
of beneficiaries of a credit shelter trust, on the one hand, and a surviving spouse,
on the other. Rather, such formulae are incorporated into Wills and Trusts so that
the total transfer taxation on a family as a whole is reduced.

(. The beneficial interests of the credit shelter trust beneficiaries and a spouse are,
however, more likely to be a factor in second marriage circumstances.

Q The law should create certain presumptions based on the above, but allow for
different application of the formulae under certain circumstances.



Based on the foregoing assumptions, I suggest the following language for a new statute
addressing this significant issue:

Application of Certain Wills or Trusts Referring to Repealed Federal
Transfer Taxes. (1) A will or trust of-a decedent who dies after December 31,
J 2009 and before January 1, 2011, that contains a formula disposing of certain of
3 the decedent’s property which is determined by reference to exemptions,
exclusions, deductions, or credits under the Federal estate tax, the Federal
generation-skipping transfer tax, or both, shall be administered as follows:

(a)  Ifthe decedent is not survived by a spouse, the formula
disposing a decedent’s property shall be administered as if the provisions
of the Federal estate tax and Federal generation-skipping transfer tax were
as in force on December 31, 2009, but the Applicable Exclusion Amount
for decedent’s estates shall be deemed to be unlimited and the Federal
Generation-Skipping Transfer Tax exemption shall also be deemed to be
unlimited.

(b)  If the decedent is survived by a spouse, and also survived
by issue who are also all issue of the surviving spouse and the decedent,
the formula disposing a decedent’s property shall be administered as
follows:

1. If the surviving spouse is the sole beneficiary of
each share of the property subject to disposition by such formula, a
current income beneficiary of each trust funded in whole or in part
by such formula, or both, the formula disposing a decedent’s
property shall be administered as if the provisions of the Federal
estate tax and Federal generation-skipping transfer tax were as in
force on December 31, 2009, but the Applicable Exclusion
Amount for decedent’s estates shall be deemed to be unlimited and
the Federal Generation-Skipping Transfer Tax exemption shall
also be deemed to be unlimited.

2. If the surviving spouse is not a beneficiary of each
share of the property subject to disposition by such formula or is
not a beneficiary of each trust funded in whole or in part by such
formula, the formula disposing a decedent’s property shall be
administered as if the provisions of the Federal estate tax and
Federal generation-skipping transfer tax were as in force on
December 31, 2009.

(c) If the decedent is survived by a spouse, and also survived
by one or more issue who are not all also issue of the surviving spouse, the
formula disposing a decedent’s property shall be administered as if the
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provisions of the Federal estate tax and Federal generation-skipping
transfer tax were as in force on December 31, 2009.

2) A personal representative of a decedent’s estate, a trustee of a
decedent’s trust, a surviving spouse of a decedent or any beneficiary of a Will or
trust to whom this section applies may petition the Court to apply a formula
disposing of property under a Will or trust by reference to the Federal estate tax,
the Federal generation-skipping transfer tax, or both, or the exemptions,
exclusions, deductions or credits thereunder, in a manner different than as
provided in subsection (1). The Court may consider the overall dispositive plan
of the decedent, the tax implications of alternative dispositions, the decedent’s
intentions in establishing such a formula and such other matters as the Court
deems appropriate. Such a proceeding must be commenced within one year of the
decedent’s death.

(3)  This section shall not apply to Wills or trusts which are executed or
amended after December 31, 2009 or that manifest an intent that a contrary rule
apply if the decedent dies on a date on which there is no then applicable Federal
estate tax or Federal generation-skipping transfer tax.

@) In the event that the Federal estate tax, the Federal generation-
skipping transfer tax, or both, are applicable to transfers of assets of a decedent
who dies after December 31, 2009 but before January 1, 2011 due to the
establishment or reinstatement of such tax or taxes, the provisions of this section
shall not apply to such decedent’s Will or trust and the subject formula shall be
applied in a manner consistent with such tax or taxes.
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.; relating to: disposal of decedent’s property:.

1 AN AcT ..

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

‘The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

A .
2 SECTION 1. 854.30 of the statutes is created to read:
3 854.30 Application of certain wills or trusts referring to repealed
4 federal transfer taxesf/(l) A will or trust of a decedent who dies after December
5 31, 2009jand before January 1, 2011,\{hat contains a formula disposing of certain of
the decedent’s property is dete%ned by reference to exe ?ptlons exclusions,
26 USC 200/ ~ 2 B0,
7 deductions, or credits under the federal estate tax\the federal generatlon—sklppmg
26 USE 260/ — 2006 A
8 transfer tax,)or both shall be administered as follows:
9 (a) If the decedent is not survived by a spouse\,/the formula disposing J

10 decedent’s property shall be administered as if the provisions of the federal estate tax

e
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SECTION 1

J/ Just as ﬂaey wefle
1 tax and federal generation-skipping transfer tax were@g in forcejon December 31

2 2009\{)ut the applicable exclusion amount for decedent’s estates shall be considered
3 unlimited and the federal generation-skipping transfer tax exemption shall also be
4 considered unlimited.\/

5 (b) If the decedent is survived by a spouse, and also survived by issue who are

P A
6 also all issue of the surviving spouse gnd the decede@ the formula disposing %\

7 decedent’s property shall be administered as follows:
8 1. If the surviving spouse is the sole beneﬁciary of each share of the property
@ subject to disposition by the formula, a current income beneﬁcmry of each trust
2_ster:ne d«w‘?’-
@ funded in whole or in part by the formula, or both, the formula disposing decedent’

11 property shall be administered as if the prowsmns of the federal estate tax and

12 federal generation-skipping transfer tax wereim forcejon etf:nbe?gl 2009, bu

13 applicable exclusion amount for decedent’s estates shall be considered unlimited and
14 the federal generation—skipping transfer tax exemption‘ shall also be considered
15 unlimited.

16 | 2. If the surviving spouse is not a beneficiary of each share of the property
17 subject to disposition by the formula or is not a beneﬁciary gffach trust funded in

18 whole or in part by the formula, the formula disposing § decedent’s property shall be

19 , administered as if the provisions of the federal estate tax and federal
: ‘ JVsi-as they werey
: @20 generation-skipping transfer tax were in forcejon December 31 2009

AAKA NoTe - Fcagid(b) e ves woh sz 1o eddress Aol Aeppieas A
21 (¢) If the decedent is survived by a spouse, and also surv1ved by one or more
22 issue who are not all also issue of the surviving spouse, the formula dis 1ngg/t' fe

23 decedent’s property shall be administered asif the provisi e federal estate tax
—@'Si“ as the w were)
24 and fed ion=SKipping transfer tax were in force) ber 31, 2009.

~ O
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SECTION 1

[y

(2) A personal representative of a decedent’s estate, a trustee of a decedent’s

trust, a surviving spouse of a decedent or any beneficiary of a will or trust to whom

this section applies may petition the circuit court to apply a formula disposing of

property under a will or trust by reference to the federal estate tax, the federal
Al STEeT: o chran gﬁL
generation-skipping transfer tax, or both, or the exemptions, exclusions, deductions
flasct provided
or credits thereunder, in a manner different than @{fnder sub. (1). The court may

consider the overall dispositive plan of the decedent, the tax implications of

alternative dispositions, the decedent’s intentions in establishing theé formula and
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such other matters as the court considers appropriate. A proceeding under this

10 subsection shall be commenced within one year of ﬁhe decedent’s death or be barred.

VA

(8) This section’does not apply to wills or trusts that are executed or amended -

after December 31, 2009jor that manifest an intent that a contrary rule apply if the
decedent dies on a date on which there is nopplicable federal estate tax or

federal generation-skipping transfer tax.

15 (4) In the event that the federal estate tax, the federal generation-skipping
16 transfer tax, or both, are applicable to transfers of assets of a decedent who dies after
@ December 31, 2009} but before January 1, 20111\:1(?% to the establishment or

18 reinstatement of ¢hatax) the provisions of this section do not apply to the decedent’s

19 will or trust and the formula shall be applied in a manner consistent with ﬁﬁ ta

(END)
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Please review this draft carefully to ensure that it is consistent with your intent. I
suggest you share the draft with persons who practice in this area to ensure that it does
meet your intent.

Robert P. Nelson

Senior Legislative Attorney

Phone: (608) 267-7511

E-mail: robert.nelson@legis.wisconsin.gov
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March 15, 2010

Please review this draft carefully to ensure that it is consistent with your intent. I
suggest you share the draft with persons who practice in this area to ensure that it does
meet your intent.

Robert P. Nelson

Senior Legislative Attorney

Phone: (608) 267-7511

E-mail: robert.nelson@legis.wisconsin.gov
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Nelson, Robert P.

From: Peterson, Eric

Sent: Friday, March 19, 2010 12:11 PM

To: Nelson, Robert P.

Cc: ‘Cale Battles'

Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

Bob,
Sorry about not contacting you. Yes, please make these changes in the draft and then we can go to jacket.

Thanks!
Eric

Eric M. Peterson

Chief of Staff -- Senator Lena C. Taylor
608-266-5810 o, 608-267-2353 f

From: Cale Battles [mailto:cbattles@wisbar.org]

Sent: Friday, March 19, 2010 12:07 PM

To: Peterson, Eric

- Cc: Nelson, Robert P.

. Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

Eric,

Please see the message from Bob Nelson below. We would like these changes incorporated into the draft. Once the changes are
made then it is ready for introduction.

Cale

Cale Battles

Government Relations Coordinator
State Bar of Wisconsin
www . wisbar.org

(608) 250-6077

(800) 444-9404, ext. 6077

~ (608) 695-5686 - cell phone

" Wisconsin Lawyers

Expert Advisers. Serving You.®

This email message, including any files attached to it, is confidential and it is intended solely for the individual or entity to which it is addressed. If you have received this message in error,

. please do not read it, notify the sender by return email mail that you have received #t, and delete all copies of this message from your email system.

" From: Nelson, Robert P. [mailto:Robert.Nelson@legis.wisconsin.gov]

- Sent: Friday, March 19, 2010 11:54 AM

= Toz: Shiller, Mark; Cale Battles

Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

| have not heard anything about this e-mail from Taylor's office. Did you share this language with them? Do
03/22/2010
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they have any problems with it? Do you want me to redratft the bill?

Is it ready for introduction with these changes? If so, | would appreciate some background info that | could
- use when preparing the analysis.

-~ Bob N

From: Shiller, Mark [mailto:MShiller@gklaw.com]

Sent: Monday, March 15, 2010 2:20 PM

To: Cale Batties

Cc: Nelson, Robert P.

Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

' Cale --

Thanks for passing this along. Robert did a nice job, and | note that he made a comment related to one of the sections of the
-~ proposed statute.

~ Asthink you are aware, | had some discussions with Victor Schultz of the Bankers' Association, and we had some discussions
regarding subparagraphs (a) and (b) of subd. (1). We simplified things, | think, quite a bit, and address Robert's question better.
Here's the changes:

(a) The formula disposing a decedent’s property shall be administered as if the
provisions of the Federal estate tax and Federal generation-skipping transfer tax were as in force
on December 31, 2009, except that the Applicable Exclusion Amount under I.R.C. Sec. 2010(c)
for decedent’s estates shall be deemed to be unlimited and the Federal Generation-Skipping
Transfer Tax exemption under I.R.C. Sec. 2631(c) shall also be deemed to be unlimited, if all of

the following are true:
1. The decedent is survived by a spouse.
2. If the decedent is survived by issue, all issue of the decedent are also issue

of the surviving spouse.

3. The surviving spouse is a current income beneficiary of each trust funded in
whole or in part by such formula, or the sole beneficiary of any other property subject to
disposition by such formula which does not pass in trust.

(b) In all other circumstances, the formula disposing a decedent’s property shall be administered
as if the provisions of the Federal estate tax and Federal generation-skipping transfer tax were as in force on
December 31, 2009.

| hope that's responsive, and isn't too hard to get into the revisions. I'm guessing there's one or two formatting changes - but |
_ wasn't quite sure whether to make them myself.

"~ To keep things moving, I'm copying Robert on this e-mail.
Any questions, please let me know.
- Thanks,

Mark

~ From: Cale Battles [mailto:cbattles@wisbar.org]
~ Sent: Monday, March 15, 2010 2:01 PM
To: Shiller, Mark
Subject: FW: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

03/22/2010
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 Mark,

" Here is the estate tax draft. Please review to make sure it meets your intent.
:71 Cale

: Cale Battles

- Government Relations Coordinator
State Bar of Wisconsin

-~ www.wisbar.org

- (608) 250-6077

- (800) 444-9404, ext. 6077

. (608) 695-5686 - cell phone

- Wisconsin Lawyers
- Expert Advisers. Serving You.®

 This email message, including any files attached to it, is confidential and it is intended sofely for the individual or entity to which it is addressed. If you have received this message in error,
please do not read i, notify the sender by returm emuail mail that you have received it, and delete all copies of this message from your email system.

- Save the date!

- State Bar of Wisconsin Annual Convention & Legal Expo
 www.wisbar.org/conventions

May 5 -7, 2010
- Monona Terrace Convention Center
- Madison, WI

03/22/2010
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Nelson, Robert P.

From: Cale Battles [cl;attles@wisbar.org]

Sent: Monday, March 22, 2010 1:23 PM

To: Nelson, Robert P.; Shiller, Mark

Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

Bob,

Here is an article that summarizes the reason behind the legislative draft. Mostly the draft has to do with formula clauses that are
included in certain trusts or wills with the assumption that the estate tax would be in place. The clauses were used so that
individuals wouldn’t have rewrite their will or trust every year when the estate tax exemption would change. With no estate tax
in 2010, the formula clauses might create some unintended consequences including the disinheriting of spouses, children or
possibly charities.

Mark, anything else you would like to add about the language?

Cale

http://www.wisbar.org/AM/Template.cfm?Section=News&Template=/CM/ContentDisplay.cfm&ContentiD=90595
One-year repeal of federal estate taxes creates ambiguity

By Tom Solberg, Media Relations Coordinator, State Bar of Wisconsin

Feb. 18, 2010 - There is an old saying that nothing is certain but death and taxes - but now Congress has found a
way to cloak both in a fog of uncertainty, at least for estate planning purposes.

The crux of the issue is the one-year repeal of the federal estate tax for calendar year 2010, which was created as
part of the federal tax cuts enacted in 2001. When those tax cuts expire for deaths in 2011 and thereafter, the
estate tax will be back on the books with a $1 million per estate exemption and a top rate of 55% (compared to
the $3.5 million exemption and 45% top rate in effect for deaths in 2009).

While the practical problems associated with this sequence of events are obvious, given the gridiock in Washington
it is far less clear if Congress will be able to come up with a solution this year - and even if Congress does act, it is
unclear how such legislation may apply to deaths occurring between Jan. 1, 2010, and the bill’s enactment.

This uncertainty poses major estate planning challenges for both attorneys and their clients. On the face of it,
even a one-year reprieve from federal estate taxation would appear to benefit affected beneficiaries of individuals
‘who die in 2010, but Atty. Mark Shiller, a member of the State Bar’s Real Property, Probate and Trust Law (RPPT)
Section, cautions that the unsettled nature of the law creates a “significant potential for uncertainty and ambiguity
arising in the administration of wills and trusts which did not contemplate the potential absence of the estate tax.
This is especially troublesome given that an estate tax in some form or another has been relevant to decedents’
estates and trusts since 1916 - a total of 93 years!”

In certain circumstances, the consequences could include the unintended disinheritance of spouses and protracted
litigation among family members.

Shiller notes that at least 10 other states and the District of Columbia are considering or have enacted legislation
to provide greater certainty. “First to act was the state of Virginia. Their legislature is currently considering a
proposal to essentially administer wills and trusts as if the 2009 estate tax law continued to apply to transfers in
2010."

While this approach is elegant in its simplicity, Shiller warns that “it will produce results contrary to a testator or
settlor’s intent in many circumstances.” He proposes a different response based on the assumption that "most
estate tax planning formulae are incorporated into wills and trusts so that the total transfer taxation on a family as
a whole is reduced.” He adds that the beneficial interests of the credit shelter trust beneficiaries and a spouse are
more likely to be a factor in second marriage circumstances and that any state-level response “should create

03/23/2010
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certain bresumptions based on the above, but allow for different application of the formulae under certain
circumstances.”

- Shiller and other members of the RPPT Section are consulting with other interested parties, including the State
Bar's Elder Law Section and the Wisconsin Bankers Association, to develop a legislative proposal within that broad
framework. He cautions, however, that because the Legislature is scheduled to conclude work on routine
legislation no later than April, the outlook for a legislative solution at the state level is uncertain.

~ The RPPT Section is collaborating with the Elder Law Section and others to include a segment on the estate tax
. issue in the 23" Annual Law and the Elderly CLE program on May 14. Interested members should watch WisBar

}i{ for additional information about the CLE, as well as any updates regarding pertinent federal and/or state legislative
- developments

- Cale Battles
- Government Relations Coordinator

' State Bar of Wisconsin

www.wisbar.org

(608) 250-6077

(800) 444-9404, ext. 6077
(608) 695-5686 - cell phone

. Wisconsin Lawyers
- Expert Advisers. Serving You.®

i;:: This email message, including any files attached to t, is confidential and it is intended solely for the individual or entity to which it is addressed. If you have received this message in error,
- please do not read it, notify the sender by return email mail that you have received #, and delete all copies of this message from your email system.

- From: Nelson, Robert P. [mailto:Robert.Nelson@legis.wisconsin.gov]
- Sent: Monday, March 22, 2010 9:47 AM
- To: Shiller, Mark; Cale Battles
~ Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

| would appreciate having some background information that | can use to prepare an anlaysis so this bill can
be prepared for introduction.

Thanks,

Bob N

- From: Shiller, Mark [mailto:MShiller@gklaw.com]

- Sent; Monday, March 15, 2010 2:20 PM

~ To: Cale Battles

= Ce: Nelson, Robert P.

". Subject: RE: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

Cale --

-~ Thanks for passing this along. Robert did a nice job, and | note that he made a comment related to one of the sections of the
- proposed statute.

As | think you are aware, | had some discussions with Victor Schultz of the Bankers' Association, and we had some discussions
regarding subparagraphs (a) and (b) of subd. (1). We simplified things, | think, quite a bit, and address Robert's question better.
Here's the changes:

(a) The formula disposing a decedent’s property shall be administered as if the
provisions of the Federal estate tax and Federal generation-skipping transfer tax were as in force

03/23/2010
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on December 31, 2009, except that the Applicable Exclusion Amount under I.R.C. Sec.
2010(c) for decedent’s estates shall be deemed to be unlimited and the Federal Generation-
Skipping Transfer Tax exemption under I.R.C. Sec. 2631(c) shall also be deemed to be unlimited,
if all of the following are true:

1. The decedent is survived by a spouse.

2. If the decedent is survived by issue, all issue of the decedent are also issue
of the surviving spouse.

3. The surviving spouse is a current income beneficiary of each trust funded in
whole or in part by such formula, or the sole beneficiary of any other property subject to
disposition by such formula which does not pass in trust.

(b) In all other circumstances, the formula disposing a decedent’s property shall be administered
as if the provisions of the Federal estate tax and Federal generation-skipping transfer tax were as in force on
December 31, 2009.

| hope that's responsive, and isn't too hard to get into the revisions. I'm guessing there's one or two formatting changes -- but |
wasn't quite sure whether to make them myself.

To keep things moving, I'm copying Robert on this e-mail.
Any questions, please let me know.

" Thanks,

- Mark

© From: Cale Battles [mailto:cbattles@wisbar.org]

- Sent: Monday, March 15, 2010 2:01 PM

~ To: Shiller, Mark

Subject: FW: Draft review: LRB 09-4406/P1 Topic: Wills or trusts related to repealed federal transfer tax

ii Mark,
Here is the estate tax draft. Please review to make sure it meets your intent.
Cale

" Cale Battles
Government Relations Coordinator
State Bar of Wisconsin

www.wisbar.org

(608) 250-6077

. (800) 444-9404, ext. 6077
. (608) 695-5686 - cell phone

Wisconsin Lawyers
Expert Advisers. Serving You®

This email message, including any files attached to it, is confidential and it is intended solely for the individual or entity to which it is addressed. If you have received this message in error,
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Analysis by the Legislative Reference Bureau

( = ; an [ > ﬁI‘his is a preliminary draft. An analysis will be provided in a later version>
n

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 854.30 ovﬁ(the statutes is created to read:

854.30 Application of certain wills or trusts referring to repealed
federal transfer taxes. (1) A will or trust of a decedent who dies after December
31, 2009, and before January 1, 2011, that contains a formula disposing of certain of
the decedent’s property that is determined by reference to exemptions, exclusions,

deductions, or credits under the federal estate tax, 26 USC 2001-2801, the federal

e 00 3 & Ot bW

generation-skipping transfer tax, 26 USC 2601-2664, or both, shall be administered

10 as follows:
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/ff\ (a) If the decedent is not surv1ved by a spouse the formula disposing the
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SECTION 1

d\écgdent’s property shall be administered as if the provisions of the federal estate tax
and féclsral generation-skipping transfer tax were in force just as they were on
Dec:embe\l:‘?»l‘3 2009, but the applicable exclusion amount for decedent’s estates shall
be considered un{lmlted and the federal generation-skipping transfer tax exemption
shall also be cons{c\lezjed unlimited.

(b) Ifthe decede;l\t 1isurv1ved by a spouse, and also survived by issue who are
also all issue of the sumwng\spouse the formula disposing the decedent’s property

shall be administered as follows\

\

1. If the surviving spouse is the\sole beneficiary of each share of the property
subject to disposition by the formula, acurrent income beneficiary of each trust
funded in whole or in part by the formula, orbqth, the formula disposing decedent’s

property shall be administered as if the provisfbns of the federal estate tax and

federal generation-skipping transfer tax were in force jﬁst as they were on December
31, 2009, but the applicable exclusion amount for decedent’s estates shall be
considered unlimited and the federal generation-skipping transfer tax exemption
shall also be considered unlimited. ‘

2. If the surviving spouse is not a beneficiary of each share of Eﬁe\property
subject to disposition by the formula or is not a beneficiary of each trust f&ﬁged in

whole or in part by the formula, the formula disposing the decedent’s property shall

be administered as if the provisions of the federal estate tax and federzé‘t»l‘

generation-skipping transfer tax were in force just as they were on December 31,

- 2009.

«»+=NOTE: Paragraph (b) does not seem to address what happens if the surviving

\ spouse is a beneficiary of some, but not all, shares of the property or the trusts. Is that

AAAAAAAAAAAA N\anproblem?
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/ 1issue who are not all a.lso issue of the surviving spouse, the formula disposing the

f

~-December 31, 2009. e e
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(2) A personal representative of a decedent’s estate, a trustee of a decedent’s
trust, a surviving spouse of a decedent or any beneficiary of a will or trust to whom

this section applies may petition the circuit court to apply a formula disposing of

property under a will or trust by reference to the federal estate tax, the federal

10 generation-skipping tra er tax, or both, or the exemptions, exclusions, deductions
| o~
@ or creunde ; 1n a manner dilferent than that provided under sub. (1). The
12 court may consider the overall dispositive plan of the decedent, the tax implications
13 of alternative dispositions, the decedent’s intentions in establishing the formula and ‘
tq/[&h a/gfe’flh ey b oan Z:; "4}/&4/ le e /e/f?fm
14 such other matters as the court considers appropria A proceeding under this
15 subsection shall be commenced within one year of the decedent’s death or be barred.
16 (3) This section does not apply to wills or trusts that are executed or amended

17 after December 31, 2009, or that manifest an intent that a contrary rule apply if the

18 decedent dies on a date on which there is no applicable federal estate tax or federal
19 generation-skipping transfer tax.

20 (4) In the event that the federal estate tax, the federal generation-skipping
21 transfer tax, or both, are applicable to transfers of assets of a decedent who dies after

22 December 31, 2009, but before January 1, 2011, due to the establishment or -

23 reinstatement of one or both of those taxes, the provisions of this section do not apply
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SECTION 1
1 to the decedent’s will or trust and the formula shall be applied in a manner consistent

2 with the applicable tax or taxes.

3 (END)
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;@ sposes of certain of the decedents property by reference to the federal estate
tax, the federal generation-skipping tax, or both,\will be administered as if the
provisions of the federal estate tax and federal generation-skipping transfer tax
were in force just as they were on December 31, 2009. However, the bill provides
i kf__}exceptions from that treatment, allowing the applicable exclusion amount for -
mﬁsﬁ?* decedent®estates and the federal generation-skipping transfer tax exemption to be
os”

o considered unlimited, if all of the following circumstances apply:
1. The decedent is survived by a spouse.
2. If the decedent is survived by issue, all issue of the decedent are also issue
of the surviving spouse. -
3. The surviving spouse 1s a.ct stit income beneficiary of each trust funded in
whole orin partb grmftila, or the sole beneficiary of any other propert; je

to disposition by ithy ormula which does not pass in trust. E AV

Under the bill, a personal representative of the decedent’s esjate &3
e decedent’s truStymay petition the circuit court to allow the ;
istributing the decedents propert, &@that described above. The bill allows the

f an alternative disposition, apfl the flecedent’s intentions, when determining how
0u9¢ to respond to that petition.

27

Ins 3-5: 7 5s applied
4 (a) The formula disposing a decedent’s property shall be administered as if the
5 provisions of the federal estate tax and federal generation-skipping transfer tax
6 were in force just as they were on December 31, 2009, except that the applicable
‘Q move. apsshophe o after fha /"
7 exclusion amount under 26 USC 2010 (c) for decedent®"estates shall be considered
8 unlimited and the federal generation-skipping transfer tax exemption under 26
9 USC 2631 (c¢) shall also be considered unlimited, if all of the following apply:

10 1. The decedent is survived by a spouse.
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2. If the decedent is survived by issue, all issue of the decedent are also issue
of the surviving spouse.

3. The surviving spouse is a current income beneficiary of each trust funded in
whole or in part by such formula, or the sole beneficiary of any other property subject

to disposition by such formula which does not pass in trust.

1iceg, the formula for disposing a decedent’s property

shall be administefed as if the provisions of the federal estate tax and federal
generation-skipping transfer tax were in force just as they were on December 31,

2009.
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Please Jacket LRB 09-4406/1 for the SENATE.




